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QUESTIONS PRESENTED 

1. Can a stranger to a Maryland divorce decree collater¬ 
ally attack the decree for lack of jurisdiction, in proceedings 
before the Civil Service Commission and the courts for 
the District of Columbia, when the alleged lack of juris¬ 
diction does not appear in the record of the divorce proceed¬ 
ings? 

2. Does the Full Faith and Credit Clause of the Federal 
Constitution prevent a collateral attack upon a Maryland 
divorce decree in the District of Columbia by a stranger 
to the decree, when a collateral attack on the same decree 
can not be maintained by a stranger in th*e courts of the 
State of Maryland? 
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Glmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,161 


Alberta Carrie Brown, appellant 


v . 

United States and Robert Ramspeck, Chairman of U. S. 
Civil Service Commission, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Charles E. Thomas passed away while holding a position 
in the United States Department of Agriculture leaving 
the sum of $1,170.57 in his account in the Retirement and 
Disability Fund at the Civil Service Commission. Claims 
to this account were filed under the Civil Service Retirement 
Act by appellant and by Ethel S. Thomas, the surviving 
widow. 

Ethel S. Thomas was formerly married to Montford 
David Naylor of Brooklyn, New York, but such marriage 
was dissolved by a divorce decree entered in his behalf on 
June 20,1939, in the Circuit Court of Baltimore City, Mary¬ 
land. On June 19,1944, the former Ethel S. Naylor married 
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Thomas in the District of Columbia and resided here with 
him until she returned to New York on February 9, 1948. 
On April 14,1948, Thomas designated appellant, who is not 
related to him, as the sole beneficiary to any money stand¬ 
ing to his credit in the Retirement and Disability Fund 
(J. A. 8). Thomas died on September 8, 1949. 

The Retirement Division of the Civil Service Commission 
dismissed the claim of appellant and held that Ethel S. 
Thomas, as the surviving widow, is entitled to annuity 
benefits when she attains age fifty if she has not remarried. 
Appellant appealed to the Board of Appeals and Review 
which affirmed the decision of the Retirement Division on 
November 3,1950, thereby constituting final administrative 
action in the case. 

On February 15, 1951, appellant filed a complaint in the 
District Court for the District of Columbia asking for a 
Declaratory Judgment and a Mandatory Injunction (J. A. 
2). It was alleged therein that Thomas was not survived 
by a widow because his marriage to Ethel S. Naylor was 
without force and effect since the divorce decree issued to 
Montford David Naylor had been obtained through the 
misrepresentation of domicile in Maryland, and that, in 
the absence of a surviving widow, appellant is entitled to 
receive the money in the Retirement Fund. Appellees filed 
a motion to dismiss for failure to state a cause of action. 
(J. A. 9.) After a hearing, the complaint was dismissed 
(J. A. 9) and from the order dismissing the complaint 
appellant now appeals. 

STATUTES INVOLVED 


5 U. S. C. § 724: 

(c) (1) Incase any • • • employee • # # shall die 
* * • after having rendered at least five years of civil¬ 
ian service * * * and is survived by a widow, such 
widow shall be paid an annuity beginning the first day 
of the month following the death of the officer or em¬ 
ployee or following the widow’s attainment of age 
fifty, whichever is the later, equal to one-half the 
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amount of an annuity computed • * • with respect to 
such # • employee: Provided, That such payments 

or any right thereto shall cease upon death or re¬ 
marriage of the widow. 

(d) As used in this section—(1) The term “widow” 
means a surviving wife of an individual who either (A) 
shall have been married to such individual for at least 
two years immediately preceding his death, or (B) is 
the mother of issue by such marriage. 


(e) In any such case in which—(1) An • • • em¬ 
ployee • • # shall die • # • after having ren¬ 
dered five years of civilian service but without a sur¬ 
vivor or survivors entitled to annuity benefits provided 
by subsection (c) of this section • • * the total 

amount credited to the individual account of such # • 

employee with interest • • • shall be paid, upon the 
establishment of a valid claim therefor, to the person or 
persons surviving at the date title to the payment 
arises, in the following order of precedence, and such 
payment shall be a bar to recovery by any other person: 

First, to the beneficiary * * # as the • • • 

employee may have designated by a writing received in 
the Civil Service Commission prior to death; 

Second, if there be no such beneficiary, to the widow 
or widower of such officer or employe; # # 

(k) Each employee • • • may • • • designate 
a beneficiary or beneficiaries for the purposes of the 
(applicable) section * * 

SUMMARY OF ARGUMENT 

It has been contended on behalf of appellant that the 
Civil Service Commission should be compelled to disburse 
the funds of Thomas in its Retirement and Disability Fund 
to appellant because (1) the designated beneficiary is en¬ 
titled to the funds of a decedent who dies without a surviv¬ 
ing widow; (2) because the woman claiming to be the widow 
of Thomas was never validly married to him since at the 
time of their marriage, she was married to another; and (3) 
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because the Civil Service Commission, or the District Court 
for the District of Columbia on review, is competent to 
declare as void the Maryland decree which purports to di¬ 
vorce such woman from her former husband when such 
decree is founded on a fraudulent claim of domicile. 

However, the law is well settled that a collateral attack of 
this nature may not be maintained in the District of Colum¬ 
bia because the alleged lack of jurisdiction does not affirma¬ 
tively appear in the record of the Maryland proceedings. 
In addition, a stranger to the Maryland divorce decree is 
prohibited by the Full Faith and Credit Clause from attack¬ 
ing, for lack of jurisdiction, such decree in the District of 
Columbia when such attack could not be maintained in the 
State of Maryland. 


ARGUMENT 

I 

The District Court Acted Correctly When It Dismissed the 
Action by Appellant Because a Divorce Decree Rendered by 
the Court of the State of Maryland Cannot Be Collaterally 
Attacked by a Stranger in the Courts of the District of Co¬ 
lumbia. 

Appellant bases her claim on the federal statute which 
provides that she shall receive the total amount credited to 
the account of Thomas unless he is survived by a widow, as 
defined by such statute, 1 who is entitled to annuity benefits. 2 

The first question presented is whether Ethel S. Thomas 
is the widow of Thomas. The answer depends upon whether 
she was validly married to him for at least two years im¬ 
mediately preceding his death. Appellant contends that she 
was not, and alleges that the Maryland divorce decree, 
which purports to dissolve the marital relationship between 
Ethel S. Thomas and her former husband, Montford David 
Naylor, was invalid because the Maryland court was without 


1 5 U.S.C. § 724 (d) (1). 

25 U.S.C. §724 (c) (1) and (e) (1). 
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jurisdiction 3 and that her subsequent marriage to Thomas 
was void. 4 Appellant seeks to establish the invalidity of 
the Maryland decree and the legal question presented is, 
therefore, whether appellant has any standing to attack, in 
the District of Columbia, the validity of a judgment entered 
in a divorce proceedings in the State of Maryland in 1939 to 
which she was in no way a party. 

1. Collateral Attack Is Not Permitted in the District of 

Columbia. 

It must first be decided if a divorce decree may be sub¬ 
jected to a collateral attack by a stranger in the District of 
Columbia. There is considerable authority to the effect that 
it may not. 

This Court held in the case of Kent v. Buchanan, 80 U.S. 
App. D.C. 50,149 F. 2d 289, that a stranger has no standing 
when the judgment appears valid on the face of the record. 
No allegation is made in this case that the Maryland divorce 
decree appears invalid on its face. In fact, it affirmatively 
appears in the complaint that the Maryland decree was 
valid on its face (J.A. 4, 5). It is only alleged that evidence 
will show that the parties thereto were not residents of 
Maryland and, therefore, that the court was without juris¬ 
diction. In the Kent case, the appellee sued for breach of 
promise of marriage. Appellant asserted that there could 
be no breach of promise since appellee was ineligible “to 
contract a marriage or an engagement to marry, because 
she was then legally married and a divorce decree obtained 
by her in a Virginia court some twelve years previously had 
been obtained by fraud and collusion and was accordingly 
void.” The Court held that since the record of the Virginia 
suit indicated that the parties were domiciled in Virginia 


3 Maryland Code, Art. 16, Sec. 43, wherein, in 1939, a two years 
residency was required for causes arising outside of Maryland. 

4 D.C. Code (1940), § 30-101, wherein a marriage of any persons 
either of whom has been previously married, which marriage has 
not been terminated by death or a decree of divorce, is void ab 
initio. 
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and the bare record disclosed no irregularities, it could not 
be impeached by a stranger. The Court went on to say (80 
U.S. App. D.C. at 51) : 5 

An inspection of the record in the Virginia divorce 
suit, which appellant had filed as part of his defense, 
shows that appellee (plaintiff in that suit) was then 
domiciled within the jurisdiction of the Virginia court 
and that her husband (defendant in that suit) was duly 
served with process. The testimony given in support 
of these facts was uncontradicted and the judgment of 
the Virginia court, in the circumstances, cannot now 
be reopened at the suit of a stranger. The record in the 
Virginia case clearly shows that the Virginia court had 
jurisdiction of the parties and over the subject matter; 
accordingly, allegations of fraud and perjury alone are 
not sufficient to support a collateral attack. Here, as 
we have seen, the record discloses the essential jurisdic¬ 
tional facts, and that is enough, in the face of appel¬ 
lant’s non-jurisdictional defense. 1 

1 Fishel v. Kite, 69 App. D.C. 360, 363, 101 F. 2d 685; Smith 
v. Hall y 69 Conn. 651, 38 A. 386, 392; 1 Freeman on Judgments 
(5th Ed. 1925) § 331, 332. 

The pertinent language in Fishel v. Kite, supra, is as 
follows: 

When a collateral attack is made upon a judgment of 
a court of record having general jurisdiction, the juris¬ 
diction of the court is presumed unless the record dis¬ 
closes the non-existence of essential jurisdictional 
facts. As this court has said, • # a judgment 

may not be collaterally attacked unless want of juris¬ 
diction appears affirmatively from the record in the 
present case.” 


5 Cf. Horsley v. United States, C.C.A. D.C., 187 F. 2d 213 at 
214, note 1, where this Court says, “The present case does not in¬ 
volve the point that if the parties got an invalid divorce that fact, 
together with other circumstances, may satisfactorily show that 
they did not get a valid one.” (Emphasis added) (citing: Connelly 
v. Connelly, 190 Md. 79, 57 A. 2d 276 and United States v. Snyder, 
85 U.S. App. D.C. 198). United States v. Snyder, supra, where the 
divorce decree involved was obtained in Mexico by mail. Frey 
v. Frey, 61 U.S. App. D.C. 232, w'here the divorce decree was ob¬ 
tained through the collusive assistance of the attacking party with 
the present husband of one of the parties. 
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This is in accordance with the general principle that a 
judgment of divorce is presumed to be valid and cannot be 
collaterally attacked for lack of jurisdiction unless the juris¬ 
dictional defect affirmatively appears on the face of the 
record. 

The general rule is that a divorce decree regular and 
not void on its face, rendered by a court having juris¬ 
diction of the parties and the subject matter, cannot be 
collaterally attacked; a decree, however, which is void 
for lack of jurisdiction may be so attacked, even after 
the marriage or death of the prevailing party, provided 
the jurisdictional defect affirmatively appears on the 
record. • • * 6 7 

On collateral attack upon a judgment or decree in a 
divorce proceeding all reasonable intendments and 
presumptions are taken in favor of the decree sought 
to be impeached * • • especially where the decree 
has existed unassailed for a long period of time. # • # 7 

2. The Full Faith and Credit Clause Forbids Collateral 

Attack . 

Assuming, arguendo, that a collateral attack of a foreign 
divorce decree may be entertained in the District of Colum¬ 
bia, the law is now well settled that the Full Faith and 
Credit Clause 8 requires that the Maryland decree here in 

6 27 C.J.S. Divorce § 173 (a), citing, inter alia , Ewald v. Ewald, 
175 A. 464, 167 Md. 594, to the effect that the record did not justify 
nullification of divorce decree on collateral attack. 

7 27 C.J.S. Divorce § 173 (b), citing, inter alia , Locomotive Engi¬ 
neers Mut. Life tfc Acc. Ins. Ass’n. v. Laurent, C.A. Ill., 172 F. 2d 
S89; Green v. Green , C.C.A. Cal., 100 F. 2d 241, cert, denied 306 
U.S. 651; Drummond v. Lynch, 82 F. 2d 806. 

8 U.S. Const., Art. IV § 1. 

Section 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of every 
other State. And the Congress may by general Laws prescribe 
the Manner in which such Acts, Records and Proceedings shall 
be proved, and the Effect Thereof. 

28 U.S.C. § 1738. 

Such Acts, records and judicial proceedings of copies thereof, 
so authenticated, shall have the same full faith and credit in 
every court within the United States and its Territories and 
Possessions as they have by law* or usage in the courts of such 
State, Territory or Possession from which they are taken. 
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question, when collaterally attacked by a stranger, be given 
full force and effect in all other jurisdictions, including the 
District of Columbia, because such attack could not be 
maintained in the State of Maryland. 

Prior to Haddock v. Haddock, 201 U. S. 562 (1906), juris¬ 
diction to grant a divorce required merely that at least one 
party be domiciled within the granting state and that ade¬ 
quate notice be given to the defendant. 9 In the Haddock 
case, the Supreme Court held that a decree of divorce ob¬ 
tained ex parte in a state where plaintiff had acquired a 
domicile was not entitled to recognition. 

The Haddock decision was overruled in the first Williams 
case 10 in which the court held that the domicile of one party 
was sufficient for jurisdiction and that the defendant need 
only be given adequate notice of the proceedings. The 
ruling in the first Williams case was mitigated in the second 
Williams case 11 where the Court held that the jurisdictional 
facts of domicile in an ex parte divorce proceedings could be 
re-examined in another court without violating the Full 
Faith and Credit Clause. Subsequently, it was held, 12 under 
the doctrine of res judicata, that a defendant who appeared 
and litigated the issue of domicile, was precluded from 
raising it in a later independent action. 13 

9 Andrews v. Andrews, 188 U.S. 14 (1903); Bell v. Bell, 181 U.S. 
175 (1901); Atherton v. Atherton, 181 U.S. 155 (1901); Cheever 
v. Wilson, 9 Wall. 108 (U.S. 1869). 

10 Williams v. North Carolina, 317 U.S. 287 (1942). 

11 Williams v. North Carolina, 325 U.S. 226 (1945). See also: 
Esenwein v. Commonwealth, 325 U.S. 279 (1945). 

12 Coe v. Coe, 334 U.S. 378 (1948); Sherrer v. Sherrer, 334 U.S. 
343 (1948); at 348: “It is clear that respondent was afforded his 
day in court with respect to every issue . . . including the juris¬ 
dictional issue of petitioner’s domicile. Under such circumstances, 
there is nothing in the concept of due process which demands that 
a defendant be afforded a second opportunity to litigate the exist¬ 
ence of jurisdictional facts.” (Citing: Chicago Life Insurance Co. 
v. Cherry, 244 U.S. 25 (1917), and Baldwin v. Iowa Travelling 
Men's Ass’n., 283 U.S. 533 (1931)). Cf.: Williams II, supra, at 
230, Note 6, “We have not here a situation where a State disregards 
the adjudication of another State on the issue of domicile squarely 
litigated in a truly adversary proceeding”; Rice v. Rice, 336 U.S. 
674 where defendant did not appear and was not personally served. 

13 See: 46 Illinois Law Review 307, 309-312 (1951); 26 Indiana 
Law Journal 380 (1951). 
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These cases involved merely the parties to the divorce 
proceedings or the state. A judicial determination of the 
right of a third party to challenge jurisdictional issues was 
not made until the Supreme Court held in Johnson v. 
Muelberger, 340 U. S. 581, decided March 12, 1951, that a 
stranger to a divorce proceeding may not be permitted to 
attack a foreign divorce decree on jurisdictional grounds if 
he could not do so in the state of the rendering court. 

The case was brought in the New York courts where the 
facts indicate that the decedent had been married three 
times and that the claimants to his estate included a 
daughter by his first marriage and the widow. The daughter 
claimed that her father was not survived by a wddow and 
attacked the Florida divorce decree obtained by the second 
wife of her father, alleging that the Florida court lacked 
jurisdiction because the second wife had undisputedly failed 
to comply with the jurisdictional ninety-day residential 
requirements and that her father, even though he had con¬ 
tested the case, w r as not legally free to subsequently marry 
the claimant widow. The court reviewed the Full Faith 
and Credit Clause, the doctrine of res judicata and the fact 
that the case had been contested in Florida and held, 340 
U. S. at 587 and 589: 

It is clear from the foregoing that, under our deci¬ 
sions, a state by virtue of the clause must give full 
faith and credit to an out-of-state divorce by barring 
either party to that divorce who has been personally 
served or who has entered a personal appearance from 
collaterally attacking the decree. Such an attack is 
barred where the party attacking would not be per¬ 
mitted to make a collateral attack in the courts of the 
granting state. 

• •••••• 

We conclude that Florida would not permit Mrs. 
Muelberger to attack the Florida decree of divorce 
between her father and his second wife as beyond the 
jurisdiction of the rendering court. In that case New 
York cannot permit such an attack by reason of the 
Full Faith and Credit Clause. When a divorce cannot 
be attacked for lack of jurisdiction by parties actually 
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before the court or strangers in the rendering state, it 
cannot be attacked by them anywhere in the Union. The 
Full Faith and Credit Clause forbids. 

Thus, the court holds that the Full Faith and Credit Clause 
will not permit a divorce decree to be collaterally attacked 
for lack of jurisdiction, in a state other than the rendering 
state, by either (1) a party to the action who has been per¬ 
sonally served or who entered a personal appearance, 14 or 
(2) by a stranger to the action, where such attack could 
not be maintained in the rendering state. Appellant is 
an absolute stranger to the Naylor divorce proceedings 15 
and her right to collaterally attack in the District of Colum¬ 
bia a divorce decree entered in a court of the State of 
Maryland must be determined by the Maryland Law per¬ 
taining to a collateral attack in Maryland of the Maryland 
decree. 16 

The case of Ewald v. Eivald, supra, note 6, clearly states 
that a collateral attack of this nature may not be maintained 
in Maryland. 17 That case, which is stronger than is here 

14 Cited on this point in Lynn v. Lynn, 97 N.E. 2d 748 at 751; 
Davis v. Davis, 47 N.W. 2d 338 at 341; Davis v. Davis, 51 So. 2d 
876 at 881; Breen v. Breen, 103 N.Y.S. 2d 554 at 556. 

15 Cf. Johnson case, supra, at 588, where the court discussed 
privity between the parties. In the instant case, appellant is not 
attacking a divorce decree in which Thomas was a party and the 
question of privity is not raised. 

16 See: Willingham v. Willingham, 162 Md. 539 (1932) to the 
effect that the Maryland courts will determine the jurisdictional 
facts of domicile on an application for a divorce decree pro con- 
fesso; Slansky v. State, 63 A. 2d 599 at 605-606, to the effect that 
Maryland recognizes Williams II, supra; Sherrer v. Sherrer, supra; 
and Coe v. Coe, supra; and Fooks’ Ex’rs. v. Ghingher, (Md.) 192 
A. 782 at 788-789, cert, denied Philips v. Ghingher, 302 U.S. 726, to 
the effect that the Maryland Court is reluctant to say that a lower 
court was utterly without jurisdiction and declaring that the de¬ 
cree there involved is voidable rather than void. 

17 Cf. Epstein v. Epstein, 66 A. 2d 381; Bank v. Bank, 180 Md. 
254; Walker v. Walker, 125 Md. 649, involving attacks in Maryland 
on out-of-state divorces by one of the parties thereto. Graham v. 
Graham, 59 A. 2d 180; Connelly v. Connelly, supra, Note 5; Croyle 
v. Crvyle, 40 A. 2d 374, involving attacks on a. Maryland divorce 
decree by one of the parties and not by a stranger. Townsend v. 
Morgan, 63 A. 2d 743; Le Brun v. Le Brun, 55 Md. 496, involving 
suits to annul bigamous marriages. 
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necessary, involved a suit by the husband to annul his 
existing marriage on the ground that a former marriage of 
his wife had not been dissolved by a divorce decree pro 
confesso because the former court lacked jurisdiction, since 
the former party-plaintiff was not a resident of the State of 
Maryland. The court said (175 A. at 465-466): 

• # • The evidence as a whole does not, in our opinion, 
require a conclusion that her claim of residence as a 
jurisdictional fact was made with a fraudulent design. 
If the chancellor had sustained that claim upon the 
testimony in this record, we should have hesitated to 
disprove his conclusion. But the inquiry is not whether 
a decision upon the evidence as to the question of resi¬ 
dence would be affirmed or reversed if it could be con¬ 
sidered as an original issue. The question with which 
we are concerned in this case is whether the decree of 
the circuit court dissolving a Maryland marriage for a 
cause arising in Maryland should be nullified because 
additional evidence, produced twelve years later, has 
convinced another chancellor that the decree was er¬ 
roneous in its determination of the jurisdictional fact 
of residence. The record fails to present any reason 
which seems to us adequate for such a review and 
rescission of the decree thus challenged. It was passed 
by a court having the power and the duty to decide as to 
the existence of"its jurisdiction over the case, and its 
unappealed decision of that question should not be sub¬ 
ject to avoidance under such conditions as those which 
this case presents. # • 

Therefore, appellant would not be allowed to maintain 
a collateral attack on the divorce decree here in question in 
the State of Maryland and she is prevented by the Full 
Faith and Credit Clause from doing so in the District of 
Columbia. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 


Charles M. Irelan, 
United States Attorney. 

Ross O’donoghue, 
Joseph M. Howard, 
Lewis A. Carroll, 
Assistant United States Attorneys. 
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